
M.R. No. 137/2016

IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE, SONITPUR,
TEZPUR

Present : Smti Nazrana P. Rehman, SDJM (S), Sonitpur, Tezpur.
31.08.2022

(M.R. Case No. 137/2016)

 

PETITIONER: Mustt. Mursida Begum
W/O Md. Babul Ali,
R/O Nanke Gotaimari, 
P.S. Tezpur, 
DIST. Sonitpur (Assam).

REPRESENTED BY: NAME OF ADVOCATE
Sri Diganta Baruah, Learned Counsel. 

OPPOSITE PARTY: Md. Babul Ali            
S/O:- Late Hussain Ali
R/O:- No. 4 Sirubani
P.S. :-   Thelemara
DIST: Sonitpur (Assam). 

REPRESENTED BY: NAME OF THE ADVOCATE 
None appeared
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M.R. No. 137/2016

Date of Offence N/A

Date of FIR N/A

Date of Charge Sheet N/A 

Date of framing Charges N/A 

Date of commencement of evidence 20.02.2020 

Date on which judgment is reserved 20.08.2022

Date of Judgment 31.08.2022

Date of the Sentencing Order, if any NA 

Rank
of the
oppos

ite
party

Name of
opposite

party

Date Of
Arrest

Date
Release
on Bail

Offence
s

Charge
d with

Whether
Acquitte

d or
convicte

d

Sentenc
e

Imposed

Period of
Detention
Undergon
e during
Trial for
purpose
of Sec.

428
Cr.P.C.

- Md. Babul 
Ali

None None N/A N/A N/A NA
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M.R. No. 137/2016

F I N A L   O R D E R

1 This  proceeding  was  initiated  on  filing  of  an

application  by  Mustt.  Musida  Begum  (hereinafter

referred  as  the  Petitioner)  against  Md.  Babul  Ali

(hereinafter referred as the Opposite Party) U/S 125

Cr.P.C. praying maintenance of Rs. 6,000/- (Rupees

Six Thousand) per month i.e.  Rs.  4,000/-  (Rupees

Four Thousand) per month to the petitioner and Rs.

2,000/-  (Rupees Two Thousand) per month to the

minor daughter.
 

2 The  brief  facts  as  revealed  from  the  application

filed  is  that  the  petitioner  was  married  to  the

opposite party about 4/5 years back according to

Islamic rites and rituals. Thereafter, both the parties

started  their  conjugal  life  at  the  house  of  the

opposite party. Their marital life passed peacefully

for  some  months.  But,  thereafter,  the  opposite

party started suspecting the petitioner and used to

beats  her  up  in  trifle matters  by  inflicting  slaps,

blows etc. The petitioner is not provided with food

and the opposite party takes food outside prior to

returning  home.  The  opposite  party  does  not

provide the petitioner with medicines when she is

unwell and asks the petitioner to bring money from

her parental home for treatment. 
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3 When the petitioner was pregnant, at that time also

the opposite party abused her and inflicted physical

tortures upon her. However, the petitioner with the

hope that the opposite party will change one day

silently  bear  all  such tortures.  But,  one day such

tortures reached extreme level. The petitioner was

pushed  down  to  the  ground  and  assaulted  by

inflicting kicks, pulling her hair etc. and dragged out

of the house. The petitioner fearing her safety was

compelled to leave her matrimonial home and take

shelter at her sister’s rented house. The petitioner

gave birth to a daughter after taking shelter at her

sister’s house, who is at present 09 (nine) months

old  (at  the time of  filing  the  instant  application).

The opposite neither came to see the daughter nor

asked about her well-being.

4 The petitioner submitted that the opposite party is

an abled bodied person, by profession a “Raj Mistri”

(Head  Mason)  and  also  having  landed  properties

and  cattle.  The  opposite  party  from  all  sources

earns about Rs. 50,000/- to Rs. 60,000/- per month.

On the other hand, the petitioner is living a starving

life  along  with  her  minor  daughter  at  her  poor

sister’s  house.  Hence,  she  has  prayed  for  a

maintenance allowance of Rs. 6,000/- (Rupees Six

Thousand) per month i.e. Rs. 4,000/- (Rupees Four

Thousand)  per  month  to  the  petitioner  and  Rs.
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2,000/-  (Rupees Two Thousand) per month to the

minor daughter.
5 On receipt of summons, in due course, the opposite

party appeared and prayed for time to file written

statement.  However,  despite  taking  several

adjournments,  the  opposite  party  failed  to  file

written statement, hence the case was accordingly

proceeded ex-parte against the opposite party vide

order  dated  29.06.2019  passed  by  my  learned

predecessor. 

6 The  petitioner,  in  support  of  her  case,  has

examined  one  witness,  i.e.  herself  as  PW-1.  The

arguments forwarded by the learned counsel of the

petitioner was duly heard. On consideration of the

pleading and evidence adduced by the petitioner, I

deemed it necessary to discuss the following points

in  this  instant  proceedings  as  hereinunder

mentioned.

POINT FOR DETERMINATION:

i. Whether  there  are  reasonable  ground  for  the

Petitioner  to  live  separately  from the  Opposite

Party which is reasonable and sufficient to make

her entitled for the relief as prayed for?

ii. Whether the Opposite Party neglects or refuses

to maintain his  wife  i.e.  the Petitioner  and her

minor daughter?
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iii. Whether  the  Petitioner  is  incapable  of

maintaining herself and the Opposite Party has

sufficient means to maintain the Petitioner?

iv. Whether  the  Petitioner  is  entitled  to  any

maintenance  and  if  so,  what  should  be  the

quantum of maintenance?

DISCUSSION,DECISION  AND  REASONS

THEREOF:

7 I  have  carefully  perused  the  pleadings  and  the

written evidence led by the Petitioner in support of

her case. I have carefully gone through the affidavit

of disclosure of assets and liabilities submitted by

the  petitioner.  I  have  also  duly  considered  the

arguments advanced by the learned counsel of the

Petitioner.  Therefore,  on  consideration  of  the

evidence  on  record  and  the  arguments  made,  I

record  my  findings  on  each  point  as  mentioned

hereinunder:

POINT NO- I

8 Now,  section 125(4)  Cr.P.C.  makes it  clear  that  a

wife who refuses to live with her husband without

any sufficient reason is not entitled to maintenance

under the law. Now, in this case from the pleading

and evidence adduced by the Petitioner as PW-1, it

appears  that  the  Opposite  Party  often  beats  the
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petitioner.  The  opposite  party  inflicted  physical

tortures upon the petitioner despite knowing that

she was pregnant.  That apart,  the opposite party

also  do  not  provide  the  petitioner  the  basic

necessities and suspected her. The petitioner was

dragged  out  of  the  house  after  being  severely

beaten up. Thus, the petitioner fearing her safety

was compelled to leave her matrimonial home and

come to her sister’s home to take shelter. Hence, it

is clear and transparent that due to the atrocities

committed  by  the  Opposite  Party  upon  the

petitioner, she is compelled to live separately from

the  opposite  party.  I  would  also  like  to  mention

herein that a wife has a right to live with dignity

with her husband and if  the same is refused and

she is beaten up every now and then, she has a

right to refuse to live with her husband. As the case

proceeded  ex-parte  against  the  Opposite  Party,

hence the said facts remained uncontroverted and

unrebutted.  Thus,  I  do  not  think  any  other

discussion is needed in this regard.  Therefore, in

consideration of the said, it can be said that

the  Petitioner  has  reasonable  grounds  for

living  separately  from  her  husband.  This

point is accordingly decided in favour of the

Petitioner. 

Page | 7 



M.R. No. 137/2016

POINT- II

9  The  Petitioner  specifically  stated  that  after  she

came to live with her  sister,  she gave birth  to  a

daughter. The Opposite Party neither came to see

the  daughter  nor  asked  about  her  well-being.  At

present, her daughter Miss Rehena Khatun is aged

06 years.  Thus,  it  can also be gathered from the

circumstances in  hand that  the Opposite  Party  is

neglecting the Petitioner  and her  minor  daughter

due to which she had to come to the court seeking

maintenance  allowance.  I  am  of  the  considered

opinion  that  it  is  clear  and  transparent  from the

evidence adduced by the Petitioner as well as the

circumstances in hand that the Opposite Party has

refused or neglected to maintain his wife and minor

daughter. As the case proceeded ex-parte against

the Opposite Party, hence the said facts remained

uncontroverted and unrebutted. Thus, I do not think

any  other  discussion  is  needed  in  this  regard.

Thus, it can be concluded that the Opposite

Party is refusing and neglecting to maintain

the Petitioner and her minor daughter. Hence

this  point  is  decided  in  favour  of  the

Petitioner.
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POINT- III

10 The  Petitioner  in  her  pleading  and  also  her

evidence clearly stated that she has no source of

income.  In  this  regard,  she  has  also  submitted

affidavit of disclosure of assets and liabilities which

clearly shows that she has no any source of income.

That apart, her minor daughter is also dependent

on her. Thus, it is apparent that she is making her

both  ends  meet  with  great  difficulty  and  facing

severe  financial  hardship.  The  Petitioner  in  her

pleading stated that  the Opposite  Party works as

Mason (“Raj Mishtri”) apart having landed property

and cattle and earns from all sources Rs.50,000/- to

Rs. 60,000/- per month. Now, in this case in hand,

the Opposite Party did not contest the case to rebut

the contentions made by the Petitioner, hence the

said  facts  remained  uncontroverted  and

unrebutted.  Thus,  I  do  not  think  any  other

discussion is needed in this regard.

11 Now,  it  is  worth  pointing  out  that  section  125

Cr.P.C.  is  to  prevent  vagrancy  and  destitution  by

compelling a person to support his wife and minor

children if they are unable to maintain themselves.

As this is a benevolent piece legislation, therefore

the evidence should be construed liberally towards

the person seeking maintenance.  Hence, in view

of  the  foregoing  discussion,  it  can  be
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concluded  that  the  Petitioner  has  no

sufficient source of income and is unable to

maintain  herself  and  her  minor  daughter

whereas  the  Opposite  Party  has  sufficient

means  to  support  his  wife  and  the  minor

daughter. Therefore, this point is accordingly

decided in favour of the Petitioner.

POINT- IV

12 From  the  foregoing  discussion,  it  can  be

concluded  the  Petitioner  is  compelled  to  leave

separately  from  the  Opposite  Party  due  to  the

atrocities  committed  by  the  Opposite  Party  upon

the  Petitioner  and  hence  she  is  entitled  to

maintenance  for  herself  and  her  minor  daughter.

The  petitioner  has  prayed  maintenance  of  Rs.

6,000/-  per  month  for  herself  and  her  minor

daughter.  Now,  as  to  quantum of  maintenance,  I

would  like  to  mention  herein  that  the  petitioner

deposed that the opposite party is the Raj Mishtri,

having  also  landed  property  and  cattle  .  Now,

though  the  petitioner  asserted  that  the  opposite

party  is  earning  Rs.50,000/-  to  Rs.  60,000/-  per

month but, she has not adduced any documentary

proof  in  regard  to  the  same.  As  such,  it  is  very

difficult  to  ascertain  the  actual  income  of  the

opposite party. The Opposite Party did not contest

the case inspite of due receipt of notice. Hence the
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evidence led by the Petitioner left uncontroverted

and  unrebutted.  Now,  a  person  is  liable  to  pay

reasonable maintenance to a wife and children so

that they can make their both ends meet. Thus in

light of the discussion made herein above and after

taking  into  due  consideration  all  the  materials

available  on  record  as  well  as  needs  and

requirements  to  live  a  moderate  life,  the  living

standards of Parties and the day to day rise in cost

of  living  due  to  ever  increasing  price  of  the

essential commodities, I deem it fit and proper to

allow maintenance of Rs. 2,000/- per month to the

petitioner  Mustt.  Musida  Begum and  Rs.  1,000/-

per  month  to  the  minor  daughter  Miss  Rehena

Khatun i.e.  in total Rs. 3,000/- (Rupees Three

Thousand) per month from the date of this order.

ORDER

13 The Opposite Party is hereby directed to pay a

sum of  Rs. 2,000/-(Rupees Two Thousand) per

month  to  the  petitioner  Mustt.  Musida  Begum

and  Rs.  1,000/-(Rupees  One  Thousand)  per

month  to  the  minor  daughter  Miss  Rehena

Khatun i.e.  in total Rs. 3,000/- (Rupees Three

Thousand) per month.

14 The  maintenance  so  ordered  shall  be  payable

from the  date  of  filing  the  instant  application  in

view  of  the  guidelines  issued  by  the  Hon’ble
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Supreme Court in Rajnesh vs Neha in Criminal

Appeal  No.  730 of 2020 (Arising out of  SLP

(Crl.) No. 9503 of 2018).

15 Let a free copy of this final order be furnished to

the Petitioner forthwith.

             Signed, sealed and delivered in the open

court on this 31st day of August, 2022 at Tezpur.    

                                        Nazrana P. Rehman
           Sub-Divisional Judicial Magistrate (S),

                                    Sonitpur, Tezpur, Assam.
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LIST OF PETITIONER/OPPOSITE PARTY WITNESS

A. PETITIONER WITNESSES:

RANK NAME NATURE OF
EVIDENCE

PW-1 Mursida Begum         Other witness

B. OPPOSITE PARTY WITNESS:

RANK NAME NATURE OF
EVIDENCE

NONE

LIST OF PETITIONER/OPPOSITE EXHIBITS

Sr. 
No. 

Exhibit
Number

Description

 None

A  PETITIONER EXHIBITS:

Sr. 
No. 

Exhibit
Number

Description

NONE

A.  OPPOSITE PARTY EXHIBITS:

                                               Nazrana P. Rehman
            Sub-Divisional Judicial Magistrate (S)

                                     Sonitpur, Tezpur, Assam 
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